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In 2020, the African American Tobacco Control Leadership Council (AATCLC),
Action on Smoking and Health (ASH), the American Medical Association (AMA),
and the National Medical Association (NMA), sued the U.S. Food and Drug
Administration (FDA) for its inaction on menthol cigarettes'. In April 2021, the
FDA responded to the lawsuit and the citizen’s petition (2013) that preceded it,
stating its intention to begin rulemaking to ban menthol as a characterizing flavor
in cigarettes, an authority the agency has had since 2009°.

Menthol is a health equity issue in the United States. Tobacco use is a major
contributor to the top causes of death/disease among African Americans (heart
disease, cancer, stroke), and approximately 40000 African Americans die from
tobacco-related cancers each year. Almost 9 out of 10 African Americans who
smoke use menthol cigarettes, compared to less than 30% of Whites who smoke®.
This ‘brand choice’ is not a coincidence. For decades, the tobacco industry
perniciously targeted Black communities with menthol for tremendous profit,
researching and appropriating Black culture along the way. From free menthol
giveaways in ice cream truck-like vans in the 1960s-1990s to saturating urban
Black neighborhoods with menthol advertisements, cheap prices, and coupons
through today, the industry has flooded and continues to target Black communities
with this minty poison*.

A ban on the manufacturing and distribution of menthol cigarettes by the FDA
would begin to address the health inequities caused by the industry’s targeting
and the FDA’s failure to add menthol to the list of already-banned flavors in
cigarettes. In the meantime, state and local governments have taken action to
prohibit the retail sale of flavored tobacco products, including menthol cigarettes.
These policies are a big step forward for health equity and social justice in the
United States. However, the industry has fueled misinformation related to these
policies. As a result, there has been some mixed reaction to this progress. Some
have alleged that a menthol ban targets the ‘choice’ of Black Americans who
smoke and could lead to increased police interaction, even though these policies
regulate retailers and others in the industry®. The tobacco industry misinformation
supports this claim. This is a tobacco industry tactic that cynically exploits the
very real and traumatic issues of police brutality and mass incarceration endured
by the Black community. Discriminatory policing, excessive force, and systemic
racism exist independently of public health measures and must be addressed.
The FDA menthol ban would prohibit the manufacture and retail distribution of
menthol cigarettes. It would not criminalize individuals for purchasing, using, or
possessing menthols. The FDA menthol ban is about the source, the vector of
death and disease.

While the FDA announcement is an important victory for public health, it is
really only the first preliminary step in the process. The FDA says it will start the
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rulemaking process, which will likely include time for
the agency to receive comments from the public and
other administrative steps before making a final rule.
There is no known timeline for this process and the
tobacco industry will use all its might and resources
to lobby against it. AAATCLC, ASH, and our fellow
plaintiffs, are encouraging the court to urge the FDA
to expedite this potentially lengthy process, and to
continue the lawsuit until the FDA has a finalized
rule. It is essential that the public health community
stands behind a proposed ban on menthol cigarettes
in order to make progress towards health equity and
social justice in the United States.
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